IN THE UNI TED STATES BANKRUPTCY COURT
FOR THE

SOUTHERN DI STRI CT OF GEORG A
Savannah Di vi si on
I N RE: Chapter 7 Case
Nunmber 85-40555
DI AMOND MANUFACTURI NG CO., | NC.

Debt or

WLLIAM H MOORE, JR
Movant
FI LED

at 2 Oclock & 46 mn. P. M
Dat e: 11-2-90

VS.

W JAN JANKOWSKI, CHAPTER 7
TRUSTEE, SI GNET COMMERCI AL
CREDI T CORPORATI ON AND THE
UNI TED STATES TRUSTEE

e N N N N N N N N N N N N

Cbj ecti ng Respondents

ORDER

Before the court is a nmotion brought by WlliamH More, Jr. seeking

appoi ntment "nunc Pro tunc" as special counsel pursuant to 11 U. S.C. 8327(e)' for

the debtor Di anond Manufacturing Co., Inc.

with regard to previously settled litigation with W F. Magann Corporation and

Aetna Casualty & Surety Conpany. W Jan Jankowski, Chapter 7 trustee, Signet Credit

111 U.S.C. 8327(e) provides:

(e) The trustee, with the court's approval,
may enploy, for a specified special purpose,
other than to represent the trustee in
conducting the case, an attorney that has
represented the debtor, if in the best
interest of the estate, and if such attorney
does not represent or hold any interest
adverse to the debtor or to the estate with
respect to the matter on which such attorney
is to be enpl oyed.



Commerci al Corporation, and the United States Trustee, all parties in interest,
object to M. Moore's appointnent. This is the latest in a series of proceedings in
this and other courts involving a dispute between the debtor herein and WF. Magann
Corporation and its surety, Aetna Casualty & Surety Conpany. For a nore detailed

history of the litigation see, WF. Magann Corp. v. Dianond Manufacturing Co., 775

F.2d 1202 (4th Cir. 1985); WF. Magann Corp. v. Dianond Manufacturing Co., 678

F. Supp. 1197 (D.S.C. 1988); WF. Magann Corp. v. Dianmond Manufacturing

Co., 580 F.Supp. 1299 (D.S.C. 1984); |In re: Dianmpnd Manufacturing Co. 1Inc.,

Chapter 7 bankruptcy case No. 85-40555 slip op. (Bankr. S.D. Ga. June 6, 1990)
(hereinafter collectively referenced "Magann litigation"). Based upon the evidence
presented at hearing and briefs submtted, this court nmakes the follow ng findings
of fact and conclusions of |aw.

WIlliamH More, Jr. is a practicing attorney. |In June, 1981 M. Moore
became attorney for Di anond Manufacturing Co., Inc., the debtor in this proceeding,
representing the debtor's interest along with M. Donald E. Austin, the president

of the debtor corporation, who is also an attorney, in a dispute with the U S

Arny Corp. of Engineers and WF. Magan Corporation. According to
M. More, wunder his initial representation agreenment with the
debtor, he was to be reinmbursed for his out-of-pocket expenses and
conpensated for his legal services at a One Hundred Fifty and No/ 100 ($150.00)
Dol | ar per hour rate. This fee arrangenent continued until June, 1982 when the
debt or becane delinquent in its paynents to M. Moore. In the fall of 1982 M.
Moore and a managenent conmittee, then operating the debtor, altered this
representati on agreenent.

By the fall of 1982 the law firm of Lewis, Babcock, G egory and
Pl ei cones (hereinafter "Lewis firm') had been retained by the debtor through M.
Moore to act as lead trial counsel in South Carolina in the Magann litigation. The
Lewis firmhad agreed to act as trial counsel at an agreed upon hourly rate

pl us rei nbursement for out-of-pocket expenses. According to testinony M. Moore's



arrangement with the debtor was altered to a contingency fee arrangement with

out - of - pocket expenses to be rei mbursed when incurred. According to M. Moore the
debt or was obligated for attorneys fees in the Magann litigation in an amount not to
exceed one-third of any recovery. After the deduction of the fees and expenses
paid to the Lewis firm the remaining |legal fee exposure, if any, up to one-third of

the gross recovery in the litigation, was

to be divided between M. Moore and M. Austin.? Menbers of debtor's nanagenent
committee testified that a contingency fee arrangement was approved with M. Moore
however the exact terns of that agreenent are not clear. Nothing regarding the
conpensation to be paid to M. More was ever reduced to witing. It appears that
the fee arrangenent contenplated an equal participation by the three attorneys, the
Lewis firm M. More and M. Austin in the litigation and in the fee with each
al located 1/9 of any recovery. The exact ampunt paid to the Lewis firm depended upon
their hourly billing. As M. More accepted a contingency arrangenent, his effort
devoted to the case would reduce the necessary work required of the Lewis firmwth
the resulting reduction in their hourly fees thereby increasing his remaining
potential contingency fee.

The debtor filed for relief under Chapter 11 of the Bankruptcy Code on
August 29, 1985. By order dated Septenber 25, 1986 the Honorabl e Herman W
Cool i dge, then judge of this court, approved the appointnment of the Lewis firm as

attorneys to represent the debtor in the continuing Magann litigation nunc pro tunc

2By prior order, this court found that, in 1981, the
debtor's president and chief executive officer, Donald E. Austin,
orally agreed to conpensate M. ©More in sone reasonabl e fashion
for any work expended by Moore in the Magann litigation. See In
re: Dianond Manufacturing Co. Inc., slip op. at page 5 (Bankr.
S.D. Ga. June 6, 1990). This finding was based upon the
testinmony of M. Austin. M. Austin did not testify at the
hearing on the noti on now under consideration.




in accordance with the terms of the fee agreement and understanding

bet ween the debtor and the attorneys dated Decenber 18, 1984.°3
Nei t her the debtor-in-possession nor M. More ever applied to this court for
approval of any representation by M. Myore of the estate in the Magann litigation.
By order dated August 26, 1988 this court converted this proceeding to
a case under Chapter 7. W Jan Jankowski was appointed trustee. Subsequent to
hi s appoi ntment, M. Jankowski met with M. More, M. George N P. Pahno, attorney
for the debtor in this case, and M. Austin and discussed the status of the pending
Magann litigation. The trustee did not apply for the appointnment of M. More as
counsel for special purpose nor did he take any action to challenge M. More's
continued invol vement.
By order dated October 19, 1989 this court approved a settlenment of the
Magann litigation for a total consideration paid
to the estate of $1, 700, 000. 00. By order dated October 17, 1989,

this court approved conpensation fromthe Magann settl ement proceeds

to the Lewis firmin the sum of $320.292.17. See, footnote 3 supra. By order dated
June 6, 1990 this court determined, as it pertains to the Magann litigation, that
M. Austin's:

"work in the Magann litigation was done in his capacity as

3Al t hough the order appointing the Lewis firm[ln re D anond
Manuf acturing Co.. 1Inc., Case #85-40555 and |n re: Donald E
Austin, Case #85-40639 slip op. (Bankr. S.D. Ga. Septenber
25, 1986)] recites "[d]ebtors filed a notion seeking enpl oynent
of . " the Lewis firm no such notion was ever fil ed.
Additionally, the order provided that "[a]lny parties in interest
whi ch desires to object to this order shall file witten
obj ection on or before Cctober 6, 1986 with this Court." The
record fails to reflect any service of this order on any
interested party to afford an opportunity to object.
Pursuant to proper notice this court held a hearing on the Lew s
firm s subsequent fee application and no interested party
appeared and voi ced opposition to the fee application.




the debtor's chief executive officer and not in his
capacity as an attorney. No contract was entered into by
the debtor and Austin for Ilegal representation. Under
applicabl e provisions of the Bankruptcy Code, Austin would
not have been approved as attorney for the debtor in this
court. See 11 U.S.C. 8327(e) . . . " In re: Dianmond
Manufacturing Co.. Inc., Chapter 7 case No. 85-40555 slip
op. pp. 13-14 (Bankr. S.D. Ga. June 6, 1990).

In the June 6, 1990 order at page 14 footnote 4 this court further
f ound

"this court is aware that the Honorable Herman W
Cool i dge, Bankruptcy Judge of this court, over objection,
appointed Austin as attorney for the debtor in the matter
of Rose Marine, Inc., wherein Austin was an officer,
director, 90% shareholder and guarantor of at |east
$500, 000. 00 of Rose Marine, Inc. debt. However, the
appoi nt ment provided 'that Donald E. Austin shall serve as
attorney for Rose Marine, Inc. wthout conpensation so
long as Rose Marine, Inc. shall remain in this court as a
debt or under Chapter 11 of the Bankruptcy Code.' |In re:
Rose Marine 1Inc., Chapter 7 case No. 8640143 slip op. at
2 (Bankr. S.D. Ga. August 27, 1986)."

M. Moore now seeks retroactive appointnent as attorney in the Magann
litigation and award of conpensation pursuant to his prepetition representation
agreement with the debtor. The above referenced interested parties object to the

retroactive appoi ntnent

and award of conpensati on.
The United States Court of Appeals for the Fifth Circuit as defined the
i ssue before this court.

The issue . . . is whether the bankruptcy court is bound
by a per se rule not to allow conpensation for attorney's
fees, however valuable they are to the debtor's estate and
its creditors, in the absence of a prior court
aut hori zation of the attorney's enploynent, or whether,
instead, the court has sonme discretion, upon proper
showi ng and for good cause to enter an order nunc pro tunc
approving the enploynment of the attorney, as the court
m ght routinely have done had the court's approval been
properly sought prior to the performnce of the val uable
services by the attorney.

Fanelli v. Hensley (ln re: Triangle Chemical, Inc.) 697 F.2d 1280, 1282 (5th Cir.

1983). This court follows Triangle, supra, in rejecting the per se rule. In this

case, the objecting parties contend that M. More nmay not seek approval of his



representation of the estate in the Magann litigation. Pursuant to Bankruptcy Rul e
2014* only the trustee or debtor-in-possession under 11 U S. C

81103, may seek the appointnment of counsel. "It is abundantly clear, however, that
courts are charged with the responsibility of interpreting statutory |anguage
in a manner which gives neaning and purpose to the totality of the statutory schene.

Kelly v. Robinson, 479 U.S. 36, 107 S.Ct. 353, 358 (1986); CIR v. Engle, 464 U.S.

206, 104 S.Ct. 597 (1984)." |In re: Mrgan, Chapter 11 case No. 89-40079 slip op

p. 10 (Bankr. S.D. Ga. August 11, 1989). Sustaining the objections would prevent
this court from considering the application of M. Moore solely because the
application was not brought by the trustee. Such a harsh and rigid application of
the rule is not in keeping with the Bankruptcy Court's exercise of its power as a
court of equity with equitable principles governing the exercise of its

jurisdiction.

“‘Bankruptcy Rul e 2014(a) provides:

(a) APPLI CATI ON FOR AN ORDER OF EMPLOYMENT.
An order approving the enpl oynent of
attorneys, accountants, appraisers,
auctioneers, agents, or other professionals
pursuant to 327 or 1103 of the Code shall be
made only on application of the trustee or
commttee, stating the specific facts show ng
t he necessity for the enpl oynent, the nane of
the person to be enpl oyed, the reasons for
the selection, the professional services to
be rendered, any proposed arrangenent for
conpensation, and, to the best of the
applicant's know edge, all of the person's
connections with the debtor,

creditors, or any other party in interest,
their respective attorneys and
accountants. The application shall be a
verified statenment of the person to be
enpl oyed setting forth the person's
connections with the debtor, creditors, or
any other party in interest, their
respective attorneys and account ants.
(enmphasi s added)



"[ N] ei ther bankruptcy statute nor rule precludes the
bankruptcy judge in the exercise of . . . sound

di scretion, and as a court of equity adm nistering

equi tabl e principles, fromentering an order nunc pro
tunc authorizing the enployment of an attorney for the
debt or-i n-possession [or trustee] even after the attorney
(who should have secured prior approval . . .) has
performed val uabl e services for the debtor's estate and
have increased the common funds avail able for

di stribution for the creditors.” In re: Triangle
Chenmical, Inc. supra at 1289.

This court has the power on notion brought by the attorney to enter an
order retroactively approving the retention of the attorney to represent the
interest of the estate, as in this case, for special purpose pursuant to 11 U S.C.
8§327(e) upon proper showing of extraordinary circunstances which justify such
retroactive appointnent. Extraordinary circunstances which justify the retroactive
appoi ntment include a determ nation that (1) the application for enploynent would
ot herwi se have been approved if timely filed; (2) the failure to seek
appropriate enploynent approval was caused by another party's inaction; (3) the
del ay in seeking approval was due to circunstances beyond the applicant's control;
(4) the parties interested in the bankruptcy proceedi ng had actual know edge of the
| egal services being rendered; and (5) the representation resulted in a significant

benefit to the estate. |In re: Sinor, 87 B.R 620 (Bankr. E.D. Cal. 1988). 2

Collier on Bankruptcy 1327.02 (L. King 15th ed. 1989).

Fromthe facts of this case, M. More, as attorney for the debtor in the
Magann litigation and not as attorney for the debtor in this bankruptcy proceedi ng
relied upon M. Austin, cocounsel in the Magann litigation, president, director
and sol e sharehol der of the debtor corporation to take all steps necessary to
protect his interest as counsel. As M. More was not the attorney for the debtor
in the bankruptcy proceeding, he was justified in relying upon the

debt or-i n- possession to conply with

the requirenments of the Bankruptcy Code and Rul es. M Moore's reliance upon the
then debtor-in-possession to secure appropriate protection of his interest as

counsel provides a satisfactory explanation for~his failure to receive prior



judicial approval. As co-counsel for the debtor in the Mgann |Ilitigation,
and as previously determ ned by this court, M. Myore devoted substantial time and

effort on behalf of the debtor in the Magann litigation. See, In re: Dianond

Manufacturing Co.. Inc., Chapter 7 Case #8540555 slip op. at p. 3 (Bankr. S.D.

Ga., June 6, 1990). This devotion of time and effort resulted in a substanti al
recovery by the trustee in the settlenent. During the pendency of this
proceedi ng as a Chapter 11 case, the debtor in possession knew of M. Moore's

invol vement in the Magann litigation. Follow ng conversion to a Chapter 7 proceeding
the trustee knew of M. More's continued invol venment.

Fromthe testinony of M. Lewis of the Lewis firm the lead trial
attorney in the Mgann |litigation, M. Moore's participation was critical to
the success of the case and resulted in a significant benefit to the estate.
As M. Moore's participation in the case was crucial for success, approval of his
representation would have occurred if tinmely filed. To deny M. Moore conpensation
for his services now that the litigation has successfully concluded with substanti al
benefit to the estate would render an undue hardship to M More not justified

under basic

principles of equity. Fromthe evidence presented, the appointment of M. More as
attorney for special purpose was in the best interest of the estate and M. More
did not represent an interest adverse to the debtor or to the estate with respect to
the Magann litigation.

Havi ng determ ned that retroactive appointment of M. More as attorney
for the estate in the Magann litigation should be approved, as the litigation has
concluded and the trustee now holds the proceeds fromthe litigation, this court
must determine the prepetition agreement between the debtor and M. Moore and
whet her conpensati on payabl e under that agreenent is reasonable. 11 U S.C. 8328(a)

& 8329°. Fromthe testinony of M. More and nenbers of the

°11 U. S.C. 8328(a) provides:

(a) The trustee,-or a commttee appointed
under section 1102 of this title, with the
court's approval, may enploy or authorize the



debtor' s management comrittee as well as the prior testinony and determ nation made

by this court as to M. Austin's understanding of the fee agreenment, this court

11 U.S. C

enpl oynent of a professional person under
section 327 or 1103 of this title or, as the
case may be, on any reasonable terns and
conditions of enploynment including on a
retai ner, on an hourly basis, or on a
conti ngent fee basis. Notw thstandi ng such
terms and conditions, the court nmay all ow
conpensation different fromthe conpensation
provi ded under such terns and conditions
after the conclusion of such enploynent,
of such enpl oynent, if such ternms and
conditions prove to have been inprovident in
i ght of devel opnents not capabl e of being
anticipated at the tine of the fixing of such
ternms and conditions.

8329 provi des:

(a) Any attorney representing a debtor in a
case under this title, or in connection with
such a case, whether or not such attorney
applies for conpensation under this title,
shall file with the court a statenment of
conpensation paid or agreed to be paid, if
such paynent or agreenent was nade after one
year before the date of the filing of the
petition, for services rendered or to be
rendered in contenplation of or in connection
with the case by such attorney, and the
source of such conpensation
(b) If such conpensation exceeds the
reasonabl e val ue of any such services, the
court may cancel any such agreenent, or order
the return of any such paynent, to the extent
excessive, to
(1) the estate, if the property transferred

(A) would have been property of
the estate; or

(B) was to be paid by or on behal f of
t he debtor under a plan under chapter 11, 12,
or 13 of this title; or

(C the entity that nade such paynent.



concl udes that a contingency arrangenent was arrived at with M. More but the exact
terms of the agreement are unclear because the terms were never finalized. It is
clear that the debtor was partially limted in its exposure for attorneys fees.

The Lewis firmwas to be paid its agreed upon hourly rate with any excess fees
payabl e to the remaining involved attorneys. Fees to remmi ni ng counsel were
limted to an ampunt not to exceed the difference between the fees paid to the Lewi s
firmand one-third of the recovery. This represented the maxi mum exposure of the

debtor for attorneys fees not an agreed upon fee anount. As

previously testified to by M. Austin, M. More was -0 be reasonably
conpensated from any recovery realized. It now falls to; this court to determ ne
such reasonabl e conpensati on.

The vast mpjority of M. Moore's participation in the Magann litigation
invol ved case preparation for trial. Moore did assist the Lewis firmat the first
trial and prepared one segnent of the brief on the first appeal to the Court of
Appeal s for the Fourth Circuit. The Lewis firmwas |ead counsel in the first trial,
principally responsible for the first appeal, sole counsel on the second trial and
sol ely responsible for the second appeal . The Lewis firmwas principally
responsi ble for the Magann litigation and its substantial fee request was well
docunmented and justified. M. Moore's application and proof of claimare not.
Considering the fees paid to the Lewis firm on its; application, the contingent
nature of M. More's continued
representation, the fact that M. Austin could not have been
approved as attorney for the debtor in the Magann litigation and
participated in the Magann litigation in his capacity as an officer of the debtor
corporation, and the maxi mum exposure for attorneys fees to the debtor which

included M. Austin's participation as counsel, this court determnes that the



maxi mum reasonable attorney's fees to be paid fromthe Magann litigation proceeds
shoul d not exceed Three Hundred Seventy-Seven Thousand Seven Hundred

Seventy- Seven and 78/ 100 ($377,777.78) Dollars (two-ninths of the

recovery). Under this determination M. Moore's fee would not exceed Fifty Seven
Thousand Four Hundred Ei ghty-Five and 61/ 100 ($57,485.61)° Dol lars which
conpensation is reasonable. 11 U S.C 8330(a)’.

M. Moore's representation of the estate in the~Magann litigation was in
the best interest of the estate and he did not represent an interest adverse to the
estate's interest in the litigation. Retroactive appointnent is appropriate. M.

Moore's all owed conpensation is Fifty Seven Thousand Four Hundred Ei ghty

M. Moore's allowed attorney's fees are cal cul ated as

foll ows:

Maxi mum attorney's fee exposure

1/3 of $1, 700, 000. 00 = 566, 666. 67

M. Austin's 1/9 fee participation
not chargeabl e agai nst the estate - 188 888. 89
377,777.78
Lews firmaward - 320. 292. 17
Bal ance for M. Mbore's conpensation $57, 485. 61

11 U.S.C. 8330(a) provides in pertinent part:

(a) After notice to any parties in interest
and to the United States Trustee and a
hearing, and subject to sections 326, 328 and
329 of this title [11], the court nmay award
to. . . a professional person enployed
under section 327 . . . of this title [11]

(1) reasonable conpensation for
actual, necessary services rendered by
such . . . attorney . . . based on the
nature, the extent, and the value of such
services, the tine spent on such services,
and the cost of conparabl e services other
than in a case under this title [11]



Five and 61/100 (57,485.61) Dol lars. Under the requirements of 11 U.S.C. 8327(e);
328(a), 329(b) and 330(a) this conpensation is
reasonabl e and the nmaxi num awardable in |light of the services provided.
It is therefore ORDERED that all objections are overruled and M. WIlliam

H. Moore is appointed retroactive to August 29, 1985 attorney for the estate in the
Magann |itigation.

Furt her ORDERED that the trustee, M. W Jan Jankowski,
pay to M. Julian Toporek, attorney for M. More in this nmotion,
fromthe Magann |itigation proceeds, the sumof Fifty-Seven Thousand Four Hundred
Ei ghty-Five and 61/ 100 ($57,485.61) Dol l ars.

Further ORDERED that as this conpensation represents all reasonable
conpensation due M. Moore fromthe estate in this case, his filed proof of claimis

di sal | owed.

JOHN S. DALIS
UNI TED STATES BANKRUPTCY JUDGE

Dat ed at Augusta, Georgia

this 2nd day of Novenber, 1990.



